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For their Motions to Compel Landowner Intervenors state as follows: 

1. On May 15, 2017, TransCanada responded to Landowner Intervenors’ 1st 

Set of Interrogatories, 1st Set of Requests for Production, 2nd Set of Interrogatories, 2nd 

Set of Requests for Production; and 1st Set of Requests for Admission predominately 

with objections, partial responses, or with responses that failed to directly answer or 

respond to the discovery posed. 

2. Here as Attachment #1 is a true and accurate copy of TransCanada’s 

Responses to Landowner Intervenors’ 1st Set of Interrogatories and 1st Set of Requests 

for Production. 

3. Here as Attachment #2 is a true and accurate copy of TransCanada’s 

Responses to Landowner Intervenors’  2nd Set of Interrogatories and 2nd Set of Requests 

for Production;  

4. Here as Attachment #3 is a true and accurate copy of TransCanada’s 

Responses to Landowner Intervenors’ 1st Set of Requests for Admission. 

5. The Commission has broad discretion and authority in these proceedings to 

consider numerous factors, including but not limited to the following, when analyzing 

whether or not any proposed route is in the “public interest” and the Commission does 

not have to approve any route whatsoever: 

5.1. (a) Whether the pipeline carrier has demonstrated compliance with 

all applicable state statutes, rules, and regulations and local 

ordinances; 

5.2. (b) Evidence of the impact due to intrusion upon natural resources 

and not due to safety of the proposed route of the major oil pipeline 

to the natural resources of Nebraska, including evidence regarding 

the irreversible and irretrievable commitments of land areas and 

connected natural resources and the depletion of beneficial uses of 

the natural resources; 

5.3. (c) Evidence of methods to minimize or mitigate the potential 

impacts of the major oil pipeline to natural resources; 
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5.4. (d) Evidence regarding the economic and social impacts of the major 

oil pipeline; 

5.5. (e) Whether any other utility corridor exists that could feasibly and 

beneficially be used for the route of the major oil pipeline; 

5.6. (f) The impact of the major oil pipeline on the orderly development 

of the area around the proposed route of the major oil pipeline; 

5.7. (g) The reports of the agencies filed, [only if requested by the PSC]  

from: 

5.7.1. the Department of Environmental Quality,  

5.7.2. the Department of Natural Resources,  

5.7.3. the Department of Revenue,  

5.7.4. the Department of Roads,  

5.7.5. the Game and Parks Commission,  

5.7.6. the Nebraska Oil and Gas Conservation Commission,  

5.7.7. the Nebraska State Historical Society,  

5.7.8. the State Fire Marshal, and  

5.7.9. the Board of Educational Lands and Funds; and 

5.8. (h) The views of the governing bodies of the counties and 

municipalities in the area around the proposed route of the major oil 

pipeline. 

6. Purpose of MOPSA1: 

6.1. Ensure the welfare of Nebraskans, including protection of property 

rights, aesthetic values, and economic interests; 

6.2. Consider the lawful protection of Nebraska's natural resources in 

determining the location of routes of major oil pipelines within 

Nebraska; and 

                                              
1 http://nebraskalegislature.gov/laws/statutes.php?statute=57-1402 (1) 
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6.3. Ensure that the location of routes for major oil pipelines is in 

compliance with Nebraska law. 

7. Given the foregoing and the wide range of potential considerations and the 

incredibly high bar Applicant has for satisfying each and every of the foregoing, 

discovery in this matter is by its very nature wide-ranging and encompasses many areas. 

The discovery objected to by TransCanada is reasonably calculated to at least lead to the 

discovery of some admissible evidence on one or more of the above factors and all 

requests to compel below should be granted. 

8. Landowner Intervenors move the Commission to compel and order 

TransCanada to fully and completely respond to the following Interrogatories No.’s in 

Attachment #1: 

8.1. “interested witnesses” - 29, 30, 31, 32 

8.1.1. Bias is a key question in this matter and all Applicant 

employee witnesses should be fully transparent with all of 

their past, current, and future likelihood of economic gain for 

their favorable testimony at the Hearing. They are each 

personally vested in the outcome of the party with the burden 

of proof and are therefore open to question about said 

economic and other bias that may affect their testimony. 

8.2. “economic impact” “general welfare” “economic interest” - 33, 34, 

35, 36, 37, 38 

8.2.1. Applicant claims its proposed KXL pipeline will have various 

economic benefits to Nebraska and the few counties were it is 

proposed to be located, therefore Applicant has opened the 

door for any inquiry into the actual dollars it has spent and is 

likely to spend in Nebraska related to its pipeline. This 

information is also necessary to show bias as to any rebuttal 

witness Applicant may proffer at the time of the Hearing who 

may have directly or indirectly benefited from “gifts” or 
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“donations” such as equipment or vehicles etc. that 

TransCanada either made directly or indirectly. 

8.3. “your definition” “your belief” “your understanding” - 40, 42, 43, 

44, 46, 47, 48, 50, 100, 105 

8.3.1. These Interrogatories seek to uncover Applicants definition, 

belief, and or understanding of certain facts or elements. 

Discovering what Applicant believe is likely to lead to the 

discovery of relevant information. What Applicant believes 

no doubt formed the basis of its entire Application submission 

and will form the basis of any relevant testimony by it at the 

time of the Hearing. These Interrogatories do not seek a legal 

interpretation or to “invade the province of the Public 

Services Commission” Landowner Intervenors did not ask – 

what TransCanada thinks the law means we simply want to 

know what TransCanada itself, the Applicant, believes. 

Further see TransCanada’s response to No. 49 – they respond 

as to Keystone I because the know such inquiry is likely to 

lead to the discovery of admissible evidence but fail to 

respond to KXL which is the subject of the Application – see 

No. 48. See also No. 57 where TransCanada responds to what 

it believes is an inaccurate statement of law rather than hiding 

fully behind a frivolous objection. 

8.4. “relevant facts” – 41 

8.4.1. Landowner Intervenors pose the relevant inquiry to Applicant 

who bears the burden of proof to state the ‘“facts you believe 

are determinative in answering the question whether or not 

your proposed Keystone XL pipeline is within the “public 

interest” of the State of Nebraska.”’ Inquiry as to what facts 

Applicant believes support or will assist in in satisfying its 
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burden of proof are clearly relevant grounds for inquiry. Their 

response underlies the many deficiencies in their Application 

as it fails to address all the factors the Commission is to 

weigh and consider. 

8.5. “I-90 Corridor” – 53, 54 

8.5.1. A portion of TransCanada’s Alternative I-90 Corridor route 

either parallels or closely parallels Keystone I and twining or 

closely paralleling Keystone I with Keystone XL is a 

possibility the Commission could require. Further, 

comparisons between alternative possible routes within 

Nebraska are relevant as to determine what route(s), if any, 

are more or less or at all in the “public interest” – the entire 

purpose of these proceedings. The fact that TransCanada 

prefers to enter Nebraska in Keya Paha county is irrelevant to 

the Commissions inquiry of whether or not a separate utility 

corridor, i.e. Keystone I Corridor, may be more appropriate 

for the routing of Keystone XL.  

8.6. “Relevant Comparisons to Keystone I” – 55, 56 

8.6.1. Keystone I is a near identical project as to the proposed 

Keystone XL and inquiry into what actually exists in 

Keystone I is relevant and likely to lead to the discovery of 

admissible evidence as to KXL. 

8.7. “State Statutes” – 58, 59, 62, 63 

8.7.1. This is a specific requirement of MOPSA and relevant inquiry 

for this commission. If Applicant is unwilling or unable to 

specifically list the laws which it must follow then it has 

failed to meet its burden of proof and its application must be 

denied. 

8.8. “Rules” – 66, 67, 70, 71 
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8.8.1. This is a specific requirement of MOPSA and relevant inquiry 

for this commission. If Applicant is unwilling or unable to 

specifically list the laws which it must follow then it has 

failed to meet its burden of proof and its application must be 

denied. 

8.9. “Regulations” – 74, 75, 78, 79, 80, 81 

8.9.1. This is a specific requirement of MOPSA and relevant inquiry 

for this commission. If Applicant is unwilling or unable to 

specifically list the laws which it must follow then it has 

failed to meet its burden of proof and its application must be 

denied. 

8.10. “Local Ordinances” – 82, 83, 86, 87, 88, 89 

8.10.1. This is a specific requirement of MOPSA and relevant inquiry 

for this commission. If Applicant is unwilling or unable to 

specifically list the laws which it must follow then it has 

failed to meet its burden of proof and its application must be 

denied. 

8.11. “Spill or Leak” – 90 through 99 inclusive 

8.11.1.  TransCanada’s Application for its proposed KXL pipeline 

extensively discusses spills and leaks. If this was not a 

relevant inquiry for the Commission to make then why did 

Applicant send so much time in its Application discussing 

foreseeable spills and leaks. Applicant clearly acknowledges 

the relevance of this inquiry and anticipated it in its 

Application. TransCanada’s Application is 403 pages long. 

The following pages of the Application discuss “spill” or 

“leak” in the context of construction, maintenance, and or 

operation of the prosed KXL as they seek to have it routed in 

Nebraska: 30, 31, 34, 35, 46, 57, 84 aka Appendix C5, 95 aka 
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Appendix D7, 97 aka Appendix D9, 105 aka Appendix D17, 

106 aka Appendix D18, 107 aka Appendix D19, 108 aka 

Appendix D20, 109 aka Appendix D21, 110 aka Appendix 

D22, 111 aka Appendix D23. Further, Federal Law does not 

preempt the PSC from reviewing, on behalf of Nebraska’s 

citizens and stakeholders, the risks and impacts of potential 

spills and leaks when determining the most prudent and 

intelligent location, if any, of such a major oil pipeline across 

Nebraska. Any law of this state purportedly restricting the 

PSC in such a manner unconstitutionally limits the power of 

the very constitutional body that is charged with the 

responsibility on behalf of the entire State of Nebraska to site 

major oil pipelines. If the PSC is prohibited from considering 

the risk and impact of foreseeable and predicable spills and 

leaks of tar sands crude oil and other dangerous chemicals, 

who exactly is looking out for Nebraska’s general welfare, 

property rights and the economic interests in this regard? 

Regardless of whether or not this may ultimately be offered 

and received at the time of the Hearing, that does not preclude 

discovery as to this topic at this time.  

8.12. “TransCanada Spends Money in Nebraska” – 121 

8.12.1.  The Commission must evaluate the economic interests and 

impacts of any proposed route of the KXL pipeline as well as 

consider the general welfare of Nebraska and Nebraskans. 

TransCanada’s argument in favor of its KXL pipeline is 

primarily centered around jobs and increase in tax revenue 

and general increase in “economic activity.” Given 

Applicant’s claims and arguments and that they state 

additional work would need to be done if they were to twin 
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Keystone XL with Keystone I, this inquiry is relevant to 

determine exactly what type of money has been spend and 

“economic activity” generated through past and current 

efforts of Applicant to obtain route approval so that we can 

discovery the relative increase in economic activity that 

would occur relative non-construction related employment 

and spending that Applicant would likely engage in should a 

route for location in an alternative utility corridor be the 

outcome of the PSC Hearing. We are entitled to have the full 

picture of economic benefit and monies spent directly into the 

Nebraska economy by way of employment associated with 

the KXL to present alternative testimony and evidence to 

Applicant and its expert Mr. Goss. 

8.13. “KXL Necessity” – 122, 123, 124, 125, and 126-147 inclusive 

8.13.1. It is difficult to image how a proposed route on, under, 

through, and across Nebraska of the proposed KXL pipeline 

is in the “public interest” if the route itself is not needed. 

TransCanada seems to suggest Nebraska “take one for the 

team” but fails to realize this is the Nebraska Public Service 

Commission which is review the Application in terms of 

Nebraska and has no duty to consider the interests, if any, of 

others in regards to what is the best for Nebraska and what is 

in Nebraska’s “public interest” therefore, we must have 

inquire into the lack of necessity and need of such a route 

within Nebraska or the Commission will be prevented from 

fully evaluating the Application and Applicant in reference to 

the numerous and broad factors of MOPSA. 

8.14. “Keystone I necessity” – 148-158 inclusive 
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8.14.1.  Landowner Intervenors incorporate the response above and 

by way of analogy of the current relevant Nebraska case 

study – Keystone I as it compares and can provide important 

parallels to the proposed Keystone XL. 

9. Landowner Intervenors move the Commission to compel and order 

TransCanada to fully and completely respond to the following 1st Set of Requests for 

Production of Documents No.’s in Attachment #1: 

9.1. Request No. 1 – seeks documents that formed the basis to 

TransCanada’s responses to Interrogatories 1-147. This is clearly 

relevant and the objections should be stricken and Application 

should be require to fully produce all such documents. Further no 

privilege log was included to furnish the required information under 

Nebraska law for a party claiming a privilege and simply throwing 

out a privilege without substantiation via a privilege log is a waiver 

in and of itself. Full production of all documents should be 

compelled. As included in Landowner Intervenors’ discovery 

requests: “If you claim any document is privileged, please identify 

the privilege claimed, and disclose sufficient information about the 

document to allow it to be identified, located, and to identify the 

privilege claimed, and the circumstances supporting your claim of 

privilege. Please furnish a privilege log or responses sufficient to 

make a prima facie claim that any privilege applies, identify the 

privilege asserted, and set forth information sufficient to ascertain its 

applicability,  as required by Greenwalt v. Wal-Mart Stores Inc., 253 

Neb 32, 567 NW2d 560 (1997). If you object, please be informed 

that the procedure you use must comply with the requirements of 

Schropp Industries, Inc., v. Washington County Atty’s Office, 281 

Neb 152, 794 NW2d 685 (2011).” Further, TransCanada states in its 

response to No. 1 that “Keystone will produce any documents it 
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expressly referenced in its answers.” The request was not to only 

produce those documents TransCanada expressly referenced or 

choose to strategically mention – we want and are entitled to any and 

all documents Applicant relied upon or reviewed, etc, in any way to 

form their answers to No’s 1-147. 

9.2. Request No. 2 & 3 – TransCanada objects because a timeframe is 

not limited, therefore, to speed this along, Landowner Intervenors 

request the Commission compel production of documents pursuant 

to its Request No. 2 & 3 for the time period of January 1, 2010 to 

present time in any way related to TransCanada’s proposed KXL 

pipeline. 

9.3. Request No. 4 – Property Rights and Economic Interests are two of 

the key aspects the Commission will evaluate when reviewing 

whether or not the proposed KXL route(s) within Nebraska are in the 

public interest. Production of the value of the land in question, which 

will be found in the land and property Appraisals TransCanada has 

in its possession which can be easily placed on a CD or DVD and 

produced is paramount to and the cornerstone of relevant analysis 

concerning protection of property rights, economic interests, and tax 

revenue and impact. 

9.4. Request No. 5 – Documents evidencing a commitment to ship 

product on the proposed KXL through Nebraska. There can be no 

more threshold question as to whether any proposed KXL route 

through, under, and across Nebraska is in the “public interest” than 

the question of whether or not any of the proposed routes are needed. 

It is impossible to serve the “public interest” if there is no interest in 

the proposed route for the proposed KXL pipeline. In fact, if 

TransCanada does not and cannot prove full commitment for the size 

and capacity of its proposed KXL through Nebraska, then it is 
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impossible for such a route to be in the “public interest.” Further and 

more to the point, the discovery process is an incredibly flexible and 

wide reaching process that only need to be reasonably calculated to 

lead to the discovery of admissible evidence. Such discovery here 

regarding commitments for the KXL may lead to discovery that 

reaches all of the many broad factors the Commission can consider. 

Further, TransCanada waived any objection as to privilege or 

confidential or trade secret etc. in its response and all documents 

should be produced outright. Alternatively, the Landowner 

Intervenors agree to maintain the confidentiality of such agreements, 

if any exist, subject to only use in these proceedings. 

9.5. Request No. 5 (No. 6) – TransCanada communications regarding 

KXL. This request is highly relevant to all the many broad factors 

that the Commission can consider. Since there is no objection as to 

privilege that has been waived and Landowner Intervenors will agree 

to limit such request from January 1, 2010 to present time and where 

the communication was as to the proposed KXL within, on, under, 

through or across Nebraska. 

10. Landowner Intervenors move the Commission to compel and order 

TransCanada to fully and completely respond to the following 2nd Set of Interrogatories 

No.’s in Attachment #2: 

10.1. No. 162 – Applicant should be compelled to fully answer this 

interrogatory. It has not. For example see its responses to requests 

for admissions No’s. 95-112 which uniformly say “Deny. See 

Application.” That is not a specific statement of the denial – there is 

no explanation and further nowhere does TransCanada respond to 

the portion of the request seeing the identification of the specific 

facts and documents relieved upon. At the very least, rather than 

saying “see application’ TransCanada should have to identify 
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specifically the Section and page numbers and paragraphs that 

correspond to the answer. Applicant should have to supplement No 

162 and reference each Request for Admission No’s 1-145. 

10.2. No. 163 – same as No. 162 above. 

10.3. No. 164 – Spill Detection. See Response to 8.11.1 above. 

11. Landowner Intervenors move the Commission to compel and order 

TransCanada to fully and completely respond to the following 2nd Set of Requests for 

Production of Documents No.’s in Attachment #2: 

11.1. No. 7 - See Response in paragraph 10.1 above. 

11.2. No. 8 - See Response to paragraph 10.1 above. 

12. Landowner Intervenors move the Commission to compel and order 

TransCanada to fully and completely respond to the following 1st Set of Requests for 

Admissions No.’s in Attachment #3: 

12.1. “Spill or leak” No’s. 22-26, inclusive; and 29-49, inclusive. See 

Response to 8.11.1 above. 

12.2. “I-90 Corridor Route within Nebraska” No. 53-56 inclusive; 59-60, 

inclusive; and 79-86, inclusive 

12.2.1. Please see argument in paragraphs 5.5, 8.5.1, 8.6.1., above 

and 17.4.1 below. 

12.3. No’s. 95-112 – Responses as to what specific paragraphs of the 

Application apply to each answer should be provided. (See also 

related argument in paragraph 10.1 above.) 

13. On Friday May 19, 2017 TransCanada responded to Landowner 

Intervenors’ 3rd Set of Interrogatories, 3rd Set of Requests for Production, 4th Set of 

Interrogatories, 4th Set of Requests for Production; and 2nd Set of Requests for Admission 

predominately with objections, partial responses, or with responses that failed to directly 

answer or respond to the discovery posed. 
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14. Here as Attachment #4 is a true and accurate copy of TransCanada’s 

Responses to Landowner Intervenors’ 3rd Set of Interrogatories, 3rd Set of Requests for 

Production. 

15. Here as Attachment #5 is a true and accurate copy of TransCanada’s 

Responses to Landowner Intervenors’ 4th Set of Interrogatories, 4th Set of Requests for 

Production.  

16. Here as Attachment #6 is a true and accurate copy of TransCanada’s 

Responses to Landowner Intervenors’ 2nd Set of Requests for Admission. 

17. Landowner Intervenors move the Commission to compel TransCanada to 

fully and completely respond to the following Interrogatories No.’s in Attachment #4: 

17.1. “Your Understanding” -  No’s 165-166 

17.1.1.  See paragraph 8.3.1 above 

17.2. “Energy Needs” – No’s 167-173 inclusive 

17.2.1.  TransCanada continually references Neb Rev Stat § 57-1403 

(3) “The construction of major oil pipelines in Nebraska is in 

the public interest of Nebraska and the nation to meet the 

increasing need for energy.” It is important to note this 

portion of MOPSA has a qualifier and that is “to meet the 

increasing need for energy.” Therefore, unless it is proven 

there is such a need within Nebraska, a State without a 

specific increase in energy need that will be satisfied by the 

proposed route(s) of the proposed KXL pipeline would not be 

in the “public interest.” Responses therefore to these 

Interrogatories must be supplemented. 

17.3. “Property Rights” “Economic Interests, Purposes, Impacts” – No. 

215  

17.3.1.  The document which governs the property rights of affected 

Landowners is the Easement and Right-of-Way Agreement 

and therefore, the language of that contract, the Easement, is 
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crucial to form an understanding of whether or not the 

proposed route(s) for KXL will ensure the welfare of 

Nebraskans, including protection of property rights and 

economic interests. The Commission must understand all 

aspects of Applicants proposed Easement and Right-of-Way 

Agreement. Interrogatory No. 215 must be compelled. 

17.4. “I-90 Corridor Alternative A, B, and Twinning Keystone I” – No’s 

181-190 inclusive; 201-203 inclusive 

17.4.1. TransCanada overlooks the fact the Commission may 

evaluate and consider whether any OTHER utility corridor 

exists, i.e. is there any other location for the KXL pipeline 

that may be considered other than just what the Applicant 

wants. In this regard and for the same reasons articulated in 

paragraph 8.5.1 above, the potions of these Interrogatories 

regarding these Alternative Routes should be compelled. 

17.5. “Finite Purpose” – No’s 217-218 

17.5.1.  See paragraphs 8.13.1 and 8.14.1. There is no route in the 

public interest and in the general welfare of Nebraska nor that 

protects the property rights of Nebraska or Nebraskans that 

requires landowners give up perpetual rights for a pipeline 

route that is for the shipment of a finite, non-perpetual, 

product like tar sands. These Interrogatories must be 

compelled. 

17.6. “Landowner Treatment” – No’s 221-222 

17.6.1.  There is no route in the public interest and in the general 

welfare of Nebraska nor that protects the property rights of 

Nebraska or Nebraskans that is or has or will be obtained by 

the poor treatment of Nebraskans or through 

misrepresentation or deceit of any kind. Such behavior or 
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Applicant is relevant to the factors to be considered by the 

Commission. 

17.7. “Terrorist Attack” – No. 223 

17.7.1.  Placing Nebraska and Nebraskans at greater potential 

negative risk or impact from potential Terrorist Attacks is not 

in the interest of the general welfare of Nebraska nor is it 

positive to social impacts. Intervenor Landowners and the 

Commission have the right to know whether or not and to 

what degree at all such impacts have or have not been 

considered by Applicant. 

17.8. “Relevant Impacts” No’s 229-235 inclusive 

17.8.1. These Interrogatories directly incorporate the exact factors to 

be considered by the Commission and Landowner Intervenors 

request Applicant be compelled to specifically identify what 

paragraphs of its Application apply to No. 229-235 inclusive 

rather than simply vaguely and over broadly referencing 

“Keystone incorporates the application…” 

18. Landowner Intervenors move the Commission to compel TransCanada to 

fully and completely respond to the following Request for Production of Documents 

No.’s in Attachment #4: 

18.1. No. 9 – See paragraph 9.1 above. 

18.2. No. 11 – See paragraph 17.6.1 above. This is likely to lead to the 

discovery of admissible evidence that will impact factors related to 

the general welfare, property rights, and economic interests. 

19. Landowner Intervenors move the Commission to compel TransCanada to 

fully and completely respond to the following Interrogatories No.’s in Attachment #5: 

19.1. No.’s 237 and 238 - See paragraphs 9.1 and 10.1 above. 

19.2. “Energy Security” – No. 240 and 241 
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19.2.1. Applicant contents it proposed route(s) would improve energy 

security. No. 240 and 241 request how Nebraska is currently 

deficient or energy insecure. If Nebraska is not energy 

insecure any claim by Applicant its proposed KXL pipeline 

would improve energy security is irrelevant for consideration. 

19.3. “Alternative Corridors” - No.’s 246, 247, 251, 252, 253, 254, and 

255 

19.3.1. Applicant answered as to portions a) and b) of these 

Interrogatories but must be compelled as to c), d), and e). See 

argument at paragraphs 5.5, 8.5.1, and 17.4.1 above. 

19.4. “Contracts to Ship on KXL” – No. 250 

19.4.1.  See argument at paragraph 9.4 above. 

19.5. “Alternative Corridor and Application” – No.’s 256-264 inclusive 

19.5.1.  For these Interrogatories TransCanada objects to portions c), 

d), and e). See 19.3.1 above. For portions a) and b) 

TransCanada should be compelled to specifically identify the 

paragraphs of its Application that correspond to their answer 

rather than over broadly stating “Keystone’s application sets 

forth the answer…” 

19.6. “Money paid for Easement Acquisition” – No. 271 

19.6.1. Given the Commission must consider how and whether the 

proposed route(s) of KXL will ensure the welfare of 

Nebraskans, including protection of property rights and 

economic interests, it is critical to know the compensation 

being paid for such acquisition of property rights. This also is 

relevant to Applicant’s claims and the Goss Report regarding 

economic benefits and multiplier affects. 

19.7. “Protection of Property Rights & General Welfare via Easement 

Terms and Language” – No.’s 272, 273, 274, 275 
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19.7.1. See paragraph 17.3.1 above. The Easement is the only 

document that spells out the rights, responsibilities, and 

restrictions related to the land in question on the proposed 

route(s) and these inquiries are reasonably calculated to lead 

to the discovery of admissible evidence concerning Property 

Rights and Economic Interests relevant to the Commissions 

review of the Application. 

19.8. “Ownership of Applicant” – No.’s 285 – 290, inclusive 

19.8.1. Ownership of Applicant is relevant to the broad factors to be 

considered by the Commission including ensuring the 

Welfare of Nebraskans, protection of property rights and 

economic interests. We must know who is behind the curtain. 

19.9. “Financial Stability of Applicant” – No.’s 291 and 292 

19.9.1.  The Financial Stability of Applicant is relevant to the broad 

factors to be considered by the Commission including 

ensuring the Welfare of Nebraskans, protection of property 

rights and economic interests. These interests cannot be 

protected unless as a State we are certain Applicant has the 

financial ability and balance sheet capable of protecting 

property rights, paying for crop damage and other potential 

damages or impacts to the property, to natural resources, to 

land, water, soil, and the environment. Financial Stability is a 

key question for approval of a route that is proposed to exist 

in Nebraska perpetually and forever. 

20. Landowner Intervenors move the Commission to compel TransCanada to 

fully and completely respond to the following Request for Production of Documents 

No.’s in Attachment #5: 

20.1. No. 12 – See paragraph 9.1 above. 

20.2. No. 14 and 15 – See paragraphs 8.13.1 and 9.4 above.  
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20.3. No. 19 – See paragraph 9.1 above. 

20.4. “Financial Information” - No.’s 20 through 28 

20.4.1.  Any proposed route can only be in the “public interest” if the 

broad and wide-ranging factors found throughout MOPSA are 

satisfied by applicant. These requests are reasonably 

calculated to lead to the discovery of admissible evidence in 

at least the areas of protection of property rights, economic 

interests and the general welfare. 

20.5. “Privilege Log for all documents withheld” - No. 30 

20.5.1. Applicant stated a comprehensive Privilege Log would be 

produced but it has not. 

20.6. “Prior Depositions by Applicant” - No. 31 

20.6.1.  Given the broad and wide-ranging factors found throughout 

MOPSA that must be satisfied by applicant, it is likely and 

reasonably calculated that prior sworn statements by 

Applicant may lead to the discovery of admissible evidence 

and as such this request should be compelled. 

21. Landowner Intervenors move the Commission to compel TransCanada to 

fully and completely respond to the following Requests for Admissions No.’s in 

Attachment #6: 

21.1. “Agreements to use KXL” - No.’s 146-161 inclusive 

21.1.1.  TransCanada forgets that no route for the KXL within, on, 

under, or through the State of Nebraska is in its public interest 

when weighed against the numerous broad factors for 

consideration under MOPSA if said route is to contain 

infrastructure that has no use and no purpose or a limited use 

or a limited purpose. The Commission does not have to 

approve any route for the proposed KXL. Need and necessity 

are critical inquiries to analyze when balancing the economic 
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interests, property right protection, and general welfare, 

among other factors, of Nebraska and Nebraskans. No route is 

in the public interest for a private for-profit proposed project 

that will not be used at all or will be minimally used. 

Additionally such information may lead to the discovery of 

admissible evidence. The Rules and reach of Discovery are 

extremely broad. 

21.2. No.’s 169-172 inclusive 

21.2.1.  These are simple requests to lay foundation for certain 

documents at the time of the hearing. It is premature for 

Applicant to litigate admissibility of certain evidence. 

Applicant should be compelled to admit or deny the facts 

requested in these Requests 169-172. 

21.3. No.’s 175-183 inclusive; 185 and 186 

21.3.1.  See reasons why discovery as to Easement and Right-of-Way 

terms is necessary and likely to lead to the discovery of 

admissible evidence in paragraphs 17.3.1 and 19.7.1 above. 

21.4. “Utility Corridor” - No. 218 

21.4.1. Please see argument in paragraphs 5.5, 8.5.1, 8.6.1., and 

17.4.1 above. 

22. For all of the reasons and arguments above and because discovery is broad 

and Landowner Intervenors have the right to discovery certain information that may or 

may not ultimately become evidence at the time of the hearing so long as there is some 

nexus to leading to the discovery of admissible evidence all of the foregoing requests 

should be sustained and Applicant should be ordered to supplement responses to each and 

every discovery request identified above. Landowner Intervenors also request any further 

relief the Commission deems reasonable and just under the circumstances. 
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May 22, 2017. 

 

Susan Dunavan, et al., Intervenors, 
 

By:  
David A. Domina, #11043 
Brian E. Jorde, #23613 
Domina Law Group pc llo 
2425 S. 144th Street 
Omaha, NE 68144 
(402) 493-4100 
ddomina@dominalaw.com 
bjorde@dominalaw.com 
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Certificate of Service 

 Pursuant to 291 Neb Admin Code § 015.01(b) and CMP 20(a), a copy of the 
foregoing is served upon Commission Legal Counsel and Lawyers of Record for 
Applicant as follows: 
 
 

Nichole A. Mulcahy  nichole.mulcahy@nebraska.gov  
 

James G. Powers    jpowers@mcgrathnorth.com  
 
Patrick G Pepper  ppepper@mcgrathnorth.com 
 
 

 
s/ Brian E. Jorde    
Brian E. Jorde 
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b) KeyslOne s/lal maintain access to aM resid&nees lit'" time •• eJ<Ce!)tlOJ pefiod!I when 
is inl llMibie to r:Io so Of el«:&pt lIS otherwise agreed between Keystone and !he occupant 

Such periods shaH be res!rict&d to rt>o mioitoom duration possible and shall becoordinated 
,.;u, affected residenrlallandOwM", and OOCllp.llnts. to !lie extent possible. 

c) Ke)'Srona she ll inslall \empOfary safety fencing , when 'equested by " 8 
landowne, 0' occupan •• 10 control aeceo.s and minimize ha.zards associated with an open 
trench and heavy equipment in a <eskle<ltia l area . 

d) Keystona shan notify affe.c!ed r6Sidool& In advance 01 any scheduted disruption of 
utili!i8s and ';"' il the duration oj ,uch disruption, 

c) K"'Y5tone shan <epai, anydamago 10 resulls from construction 

f) Keystone shIIll oop..!l",' a l rom subsoil and ,.,.;10", all IHus disturbed by 
=lrucIion to thei, proc:onstruction condition . 

g) wllere Pf8C1icably lTll"asibIe. firlal goadinQ and ropso;! replacement 
iosraQaIion 01 permanern erosloo control structures lind ,epa;' oj leoong ard OUler 
atroctu ..... slid be cornpleled in ,n,OenU.1 a",&& witt"On 10 alKH-backflllin!) the l rand'l. 
In rt>o evenl that or othe, weathe, conditions, el<hlflUllting cirrumstatlCes, or 
unforesae<1 d.welo..,nenlS beyond Keystone'S control Plevant with this time 
frame, lernporal)' "",sOon controls and approprtale millgativa measures sha11 be maintained 
unftl cor.tlilioos allow completion c>f cleanup end rectamaUon, 

25. CoMInJeIion must be IIUIipI.K'IIIII v.oon _111M oonations a", such thaI con$tn.lction 
activities win cause irreparable damage, unl ...... IKieq llllla protection m.N""" .... by Ihe 
Comrnloasian ara taken, "'1eas11WO monlhs p.ior to !he start 01 construction in South Dakora. 
Keyslo<le """" file .. ilh the Commls.slon an adYetse wea1lle, land protection plan oontllirOrog 
approprlato> adVeIse we.athllr land protection IMMures, II\e oontttions In wIlictl SUCIllll98Sures may 
be approprialely llsed, 'IfId conditions in which no COfI$lrldion is appropriatG, lor approval oj or 

by Ih, Commission pnO/ 10 Itwo alart 01 OOM lIuetlon . The Commission shan mab such 
plan available 10 landowners wI\o may provide comme.t\ on SUCfl plan 10 ..... CommislJion. 

25, and clean·up along Iha right-of-way musl be eonIinuous and 
with ongoing oonslrllctio ... 

27. o\It p.1H''''oting roads and lanes used during oonsl!uction must be ,,,,,toredlO at !eMf 
thoIlr pre-=lYUCIion condition Itwll will aooomm<><lllte Itlei, p.evioua II"", 8nd e' lIM used M 
I emjXI' a'Y roa dt. during eonotru ct\I)n must be msloted 10 origi .... 1 """"'lion, except as oth ........ se 
"'qu",led 0/ agreed to b)/th<! land"",ner Or any go.oem mental aobJoritv having over .""" 
roadway. 

Ke)l!Mn& shan. prio, 10 any oonslruction, Iii. witj, the Commiosion a identif;Ong 
private and new access roads thaI will be used 0/ re<.1uired during construction and file a 
ofrnethods used by KeystOM 10 redaim tiIo5e access 

29. Prior to construction. KeyslQne shall have in w;nleriuricn plan end shall 
imp lement I/1e pto,n rtwinte' conditions prevem redam8tion """"""lion until opting. The plan $hal be 
p,oYided 10 affecled lartdow .... rs and, upon requesl, 10 the Comrni$sion 
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30. Numerous COroditiClll9 01 this Otdsr, irldJding but oot ~miled to 1 S, 1~, 24, 25, 26. 27 
and 51 ' slate 10 construction and lIS affect.; upon affected IIInclowrle<s and \tlel, p<OpI'lrty. TIIa 
AppIicanl may IImOO<.Intef physical oonditions a~g 1M route during construction which mak9 
complillnca wilh oeflain 01 the ... Conditions inleasible. II. efter providing e copy ol ltois orde', 
including \l>e Conditions, k) \he landowne., ltIe Applicant and landowne. 1.9_ in writio1f1to 
mod~ications 01 1.00 e. rno<e rtlqun"nenlS S!>&d fied in \tie ... oondilior$, such lIS mu;mum 
cleara'>COs orrigh!-of·waywidlhs. Kaystone maylotlow ti'Ie alternative procedures and ~Iions 
agreed to between ~ and ti'Ie landowner. 

IV. PlpelilO Op"flIllons, Deleetlon and Em"'llIMCY Response 

31. Keys\One $hall construct and Ojlerate the p;p&lir>e in the manner deOCftled in ttle 
applicalion aoo at !he l\e.aring, including i" Keystorle's a.nt>ilS, sod in &COOtdanc» "'"" lIle 
OOMilionll 04 this permit, lI1e PHMSA SpecIal Permit. n lS9ued. and the coro1i\iot'1s 01 \his Orde. and 
the construction permit graoted Mreifl. 

32. K8y3Ione sha" fC'l" lflI ~noe ~ its sllipptors with its crude oil spe<::i!ications In 
order to mi!'\imlze Ihe poIenbal lor internal oorrosion. 

33. KeySler. "S obligation lor raclftmation aM mainlanance 01 the 1igI>I-ot~ aha" 
continue lh..,..,gtIout lhe I~" ef lila plpeline. In itr;, suNeit1ll1'lOll and main1ena1'lOll IOCtiviIMIs, Keyston.t 
shan, 1.00 shall cause its conlr8C1OI' to, equip each 01 its vehides, including o«·road vehicle$. wi1tl a 
hand held l i re eoninguisher, pol'UlbJe compact shovel end communica~on de.,,;,;e such a. 3 oen 
phone, in areas with OO\ltuage. or a radio capable 01 achi9Ying prompt communication with 
ame.gency Hrvices. 

34. In eOOOldanoe with 49C.F.R. t95, KQ~e sIlanCOllliruo to evalwtlealld patlorm 
assessmen t lclivities r0{j8<dirlg higtI cor'ISequel'lOll ~rea.t_ Prio r 10 ~ cornrnenci"(I ~tion. 
1.1 unusually f.er\Si!ille sreas M delirl&d ~ 49 CFR 19S.6lhat may eldst. whalha< wrrandy marked 
on oars HCA maps '" not, should be 16en\ifled er>d added 10 lIle Emergency ~e Plan and 
InIfIgrity Mana 9""'001 Plan. In its continuirog asa.assme'l1 and evakration 01 errviro nmanlaJly sensl1ive 
and high COrISOquence a ..... s. Keystor1a shall _ k 001 and consider local knowtedge, n::tudin.g Ihe 
.""",lOOge ollhe South Dekota G&oIogIcsI Survey, 1tIe O&pftrtmenl 1.1 Geme Fksn snd Palka ar.:l 
1oca11a11dowr.ets and governmental efflCials_ 

35. The evidence in 1tIe r&OOrd demonslrales !hel111 soma re!>Chea of the Project in 
soulhem TrW County, !he Hi!fl Plllins Aquila. is pr_lal er \lery near ground surf_ snd is 
O\IfI~ain by ni!flly petmeable sends pftrminir>g ,he uninhibll&d infittratlon 01 COOlaminan1S. Thla 
aquffer serves lIS the wale. soun:<! f'" ..averal domesIie !ann well$ near 1I>e p pe lirle as weU 1.$ 

public weter supply syslem wells located at some diWnce and upglldient from It1e ~ roote . 
KeyslOr'H!I snail ideo!ily 111M High Plains AqJ~er area 111 8OU1hem T rfpp County 88 a hydrolog;caliy 
sensilive area In ilS IntGgrily t.!a lIa\l&mant and Emergency Response Plans. K<>y$ton!l BhalJ similarly 
IrNt any other similarly .... lnerabie end ber>eficiaty usel"l surficial aquilartl of whlcn ~ become-s 
awl.fe during (:<)m;truction and continuing rOU1e evaluation . 

36. Priorto putting !he KfIYSIone Pipe''''' inlO operation, Keystone shallpr8!)arl. Iile wi1h 
PHMSA and imple"",nt an eme.gency.&SpOrlSe plan ss raqJ ired l.O'Od8f 49 CFR 194 and s manual 
01 wrillen procedu_ for conduding normal operllions and .... Jr\lellal'lOll &etMties and hendlir>g 
s bnormal Opeflltionos and emergencies as ""Iuired under 49 CFR 195.402. Keystone sha~ alSO 
plepe.e end Implement II wnllen inlagrity managemelll program in the manner 8t'<I at such time lIS 
required unoder 49 CFR t95_45l_ AI such timeo as K8y&IO<>e ~ its Emergar'OCy Response Plan 8M 
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Integrity Mllnllgement Ple.n ,.;th PHMSA or any C>lher state or fl!'de~ 'gency, il s/IlIli also tile such 
""""ment .. with the Corrorn!Woo. The Commle.slon's confi<!enlifll fiitlg rules foulld .1 ARSl) 
20:1 0:(l1:4 I mey be invoked by Kaystone with respect 10 SUCflfiit1gs 10 lIle seme axle'" as,.;th •• 
OCher fn ings at the CornrJ\iss;oo. 11 jnIarM8 doo i. Ii led .... "cOnfod8l'l!ial,' any pet&cn desiring access to 
such ..... terillis Of Ihe StaN (II the CGmmis,;ion may ~ the I"GCIIdurllS 01 ARSD 20:10:(11:4 1 
Ihf01J9h 20:10:01:43 to de\ermine whethe, auch Infonneb/)n ill &l"liIIed 10 confidentl .... rrealmenland 
..mat prot9CIive pmvision& A.A appropr;alA far limited .elease 01 "'Io:mnaboo loond ta be eotlUed !O 
conlidenlil'll treatment 

37. Ta laciliuue periodic pipeline INk surveys during operlI'IOn 0I1Ile tac:ilm9S .. W~nd 
,,'a8S, a corridor Cflnte<&<1 on the pipeli,.,.. and up 10 t5 leet wide shell be malf"ltalned In an 
heobaoaous state . Trees ,.;th", 15 feet of the pipeline greate< than 15 reet '"' heigh! may be 
seleCtivety CUI and IIIn>O\Ied from the permanent rilitt..of-way. 

36. To facilrtal8 p6riodic pipeline luk surveys In riparian e ' ..... , ~ oorri:X>r OIIrrlered 00 
the pipeline and up to 10 1ee1 wide wll be maintained in an herbaeeous Slale. 

V. Erwl ronmental 

39. Except to the e><lent waived by the owner or Ieo.r.ee ... writjng or to the exlerrllhe 
Mise levels already e~CGGd such Slandard, the noise levels associated with Keystone's pump 
stations lind ottler ""'''''"Producing tacili\ie$ will J'Io()t exceed IhII L I0=5SdbA standard at the nearest 
occupied, e m tr.g residence, offooe, hG\eU motet or non-industriall>l.lSines!J not owned by Keystone. 
The point or measurement wig 1>0 with ... 100 leet 01 the .e6ider'oce Or buIIlness in the <llrectioo of the 
JlUmJl stalion Of facility. Post-(:OflSIruclion operalionol noise aSSl)$SnMlnls will be compt.&ted by an 
independent thiro-par1y ~ol$e consullMt, ~ by the Commission. 10 show COII'PiflllCOlwith 1M 
noise level at eacl'l JlUmJl At"Jion or other nois8'produckIQ facility. The noise aSSMoSments will be 
p8rtormed in acoordaroce with a~IlcIIble American National S\a.nclor<ls 1r15~\ute standards. The 
re&Ults 01 ttl!! a$SoSllmen!ll will be fi led with tha Commis&lor1. In the _ tflat tho noise I_I 
ellOl'lods the lim~ set lor1tl in this oondition at any pump station or DIhe. nGlSG producing lacility, 
Ke\'$tonfl ahall Pron"(ltly Implement noise mitige1ion meO$U'&!I1O I:oing It\e lacilit)l into oompl;;'nce 
with the Pnil$ set forth in this condition and shall raport 10 me COtrmissiln COfJJIIming Ih& rt'l8!ISlIr" 
taken end the results of post·m~ assessments demonsva~ng 1tIIiotlhe noiSa nmits ha"" been -, 

40. At the r8qL>eSI 01 any lendowner or public wale< SIIppty system that ottOi'll 10 provida 
the nec&SS81Y ACCfISS to Keystone over hOsll>ar propeny Of ea$flMnl(s) to perlorm the """"""lIlY 
WOtk. K"Y'IlOIle shall replace At no cost to suotlland<lwt1er o. pIItJic wale. suP?l\l "Y$tem, any 
potyetr¥ena water pipi"O \o::Icated within 500 teel of the P."""" with piping Ihat '" resistant 10 
permaaliGn by BTEX. Keystone Slid not be reQuired 10 l'8p1ace \hallX"lion 01 Any Pipinll thai 
ponsas ItlJ'Ol.lgh or IMIder a basement wall or oth. , wall 01 a hGme or other &trUctUre. At leasl tony. 
f ...... (45) "-y" plio' 10 oommencir>g construction, K e)'Stone shaH publish a notice in ead'I ""';"P"S"" 
of 9""".el <;j,ob.tion in each county throu"" which the Proie<;:t wiU be constructed advising 
lel'"odownAts and public watar SOJPPIy systems or Itlis condition. 

41. KOy$tor1e sl\ilillolow all protection end mitigation ertorts as identified by the US 
Fish end Wildl~a SeMOil {"USFWS1 and SDGFP. Keysro"" sholll idenli1y a~ g,eate' ~ ehick<ln 
a nd greater 8lIge end sharp-tailed grouse leks wilttin 1110 butter diM8nces from the 00MtnJcti00 right 
01 way ... t forth lor 11\& &p8CiH in the FEIS aM 6io1ogiea l AueS!Mtnt (SA) p~l'6d by DOS snd 
USFWS. In a<XXlrUance with commitments In tIM FEIS end BA, Keyst""" sl\al avoid or restrict 
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oonslructioo activi1les as SpeCffie<i bV USFWS witnin such buller zonee ~1Ween Ma~h I an<! Ju"" 
15 and for other apedes as specified by USFWS and SDGFP. 

42 . Keyslone shllli keep a record 01 dra'tl tile Byslem ioIorrna1ion ttvoogho<Jlplanrlirlg and 
constrllCl>on, iod <><ling po9·coostrucrioo location at dnlin ties. Location information !IMI be coIlecI8d 
using a s.ub·meter aa:uracy global posilioning system whera a""ilable or, who'Ire not ava~abl& by" 
aocurataly docum enting ~ ~ine station numbers oIMch el(p0600 d"in lile. )(eysIOne $hal 
maintain lhe drain me Ioc;!olion inlo<malion and ble spec:i1icootiona and if1COOllO<&te ~ inlo its 
EmetgerlllV Response lind I nt&grily MB.n!lI'!"ITIlJII! P!.a M II>tlere dram mlgtl be expAded 10 $IIN& !Ill 
contaminant a>nduils in !he evenl ot II release. 11 dr.in t~e relocation is neca6$ll.<y, the appi;cant 
6M11 work direcUy with Iardowne r 10 de\errTWle proper Io<::elion. The Ionolion 0/ p"rmllnor1l <irain iii"" 
&1>.'111 be noted on es-buill ""'piS. Ouelilied <iraln l ile con!!'aClOf'S shal l boo ~yed 10 rep!llr drain 
tiles. 

VI. Cultural and PaleonlOloglcal Resou""", 

43. In &ooo!danco w~h Application. SectiOn 6.4, )(eys_ shall follow !he 
"tJnan~clpa\ed 005c0v9nes Plan." es reviewed bV!he Stale HislOfical Preservation Office rSHPO'1 
and awroved by ttte OOS an<! provide it to Itle Commission UflOII reques!. E>' TC- l .6.4, pp. 94-96: 
Eo $-3. II durir>g tXIf'lStIuCIion, KeyalOOe or itl agents d ist:<l\l<lr wha1 ""'V boo lin lIrch6eologic.fll 
resoofCfI, cultural resource. historical "'source or 01'8 \1<1$", I(eys1oM or iu contractors Of llge<11S 
sI\On "'mediately cease worI< at thel por!k>n 01 \he site and r>Otify t!Ie DOS. the affec\8d 
l.andowne«s) and Ihe SHPO. li the OOS and SHPO determille that a slg>ificanl resoorce is preset'll. 
Keyston& shall develop a pllln that is approvlld by the DOS an<! oommentingt'signaklly palt\es 10 the 
Prog r6mrNIlie Ag!alunMt 10 salvage avoid or protect Iha arct>aaological rosoorce. ~ such 8. pianwill 
require e mal"".11v different roure than met epproved by the Commiasion, KeysIOoo shan obtain 
CommiMion .nd "'ndowner epprt:lllll IOf ItII! now route OOIm. proc&eding with a1l)' lurtMt 
conslrul::tion. t<eystona shell be responslble tor any C(l6ts """ 1119 lan<lowner is Ie"" ... obligated to 
Incur as a <XIIlSeQUenoe 01 the disturbance 01 a protecte<1 culturel rNOtll'Ce as a res\J~ 01 Keystooe's 
c:or\$lruC6cn or mainU!na_ activities . 

44. )(eystone sI1a~ impIotment and comply with the foflowing j)IOCe(Iures regarding 
pahtontOiogical reilOuroeS: 

a) P rior to commencing construction. Keystono shatt condue-t a r~eralUte reviaw and 
r&a>rds search, and oonsuh with !he BlM and Mu&eum a! Geology at the S.D. Sc:t-ooI at 
MiI'lllS and Techno;:,yy ("SOSMr) to iden!iI',t known loss. sites akin\! the pipelir.e rouIO and 
identify ~tiOns a! surface exposures 01 palt!onlolo\Jically sensitive rock lOrTrllltion. using 
the BLM's Potal11ial Fossil Yield Classification sVSlem. Any area _ 10 trenctling will occur 
into !lie Helt Creek Fotmelion stlatt be considen!<1 a high probabiLily ........ 

b) I<e,.stone shal al its expens<'! COnduct a pre-consttuclion field sU"""y ot eacIl 811'la 
OcIontified bV such review and COOSIJltatioo as a known aile or hiIIh proba~iIy area .... itI'IIn the 
construcjon ROW. Following BLM lluidollines as mod~led by the provi!;ions 01 Condition .... 
including the u"" 01 BLM pennilMd paleorl101og;slS. ar ... s with expo.s.ures of high "IIOSIIM!V 
(PFYC Class 4) and WI<y high sensitMfy (PFYC Class 5) rock Iotmalions shall be subject 10 
• 100% padestrial j ield wrvev. while arefts wah e><pOSu ,&s of mode""telv ....... ilive roci< 
lonnalions (PFYC Class 3) shaft be &pOI·checked tor OCCUmll"lC<!S of sciemilically or 
economicaly sI(ToiIieant surface IoMits and eviQe.ncoo 01 subsurfaoo lossils. Scientilicalfyor 
econornicaly significant ""rface fossi ls """I be avoided by tIM Projec1 0' mi~9"!ed by 
coIIecting!hem;1 a"Oidance is oot feasi~e. Following BLM guidelines fe, the assessmen1 
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and mitigation of paleootologiclll ",,,,,urnes. sciftntitically si~mc.nl paleontological 
reSOlJICOS are defined as rare ..... n~tmte !o$$ils IhIIt ere identitiabie tola;<()r"l ood element 
"I\d common ..... rteImI\e fossils ttlal ara identifiable 10 IaXOn and element and thai ha~e 
sc .. n~fic ,_rch value ; end ..,ientibJly IIOI&WOrthyoocoml.-.:::e&oI irr ... r1eb<ate, plant and 
~ fossils. F08$illocalilies ara delined as 1ha ~ic and SlrIl!Vnophie locations at 
..... Clltossi\s are found. 

c) Fol lowing the complelion of t&ld surveys, KeYSlone shlill prep!l,e lind tile with the 
Cam\j$!;iOn II paleontological "'SOUfl,lfl mmgetion plan. The mitigat!c:n ptan shlln specify 
""",liming locations, and include 8LM permilled moMOfS lind proper ernJIIo1"'8 and 
oontraclor trllining to idernily any p"'1eon1Ologica1 re6O<JfCeS 6iscove,,,,, durin B conSllUcIion 
lind !tie procedures 10 be fo/ lowe<j folOllMg such discovery. Pllleontoklgic:at monitoring wil 
tlIl<e place In e ... as within Ihe OOII5lA1dion ROW llIat are underlain by 'ock !ormatioll6 with 
hiO'l sensi1M!y (PfYC Class 4) and very high sansilMly (PFYC CIaos 51, and in areas 
unde~ain by rock lormaOOos wi!h ".:>derate senr.ilivi!y (PFYC Class 3) where sfgnlti<:8rT\ 
tossis were id&ntif~ clu-ring l;eld 5l.O'V8y8-. 

d) H duringoonslnJClion. Keystone Of its a9llnls discove< what maybe II paleonlological 
,esource of e<:Onome sigNficance. cr 01 scm' ilio:: slgnilicance, 8$ <!emed in subparagriOPh 
(b) above. Keystone <>< its conlracton Of r>gen15 9MII imrnftdielely ~ """" allilal!><)t!ion 
of II\e sitll end. ~ Q(l priwto land, noti!y the aHeded landownet(s). Upon such II di$eOvllry. 
KIIJ'Sklne'a prr laonlolop monitor witl evatuatll whelhlr the disocwery is of ~ 
s9'lilieance, or 01 scientific silJ1if1cance liS deflMd in $lJbpalllgrapll (b) aboo ...... 11 an 
1!Olt\OI1I1ea11y 0' scientif"'" ill' siunfficant paleonlological resource ill discovered on !!tale lard, 
Keystone ...... notify SDSMT and ~_on federa l Janel, Keystone "; l nol.'ly the eLM or other 
led$tal agency. In no C8S6 aI\e"_I(ej'$tooe return any e.<eavated fess:ts 10 !;he lreneh. " a 
qua,Oed and BLM-permitled.Pl'l8Qf"iOIogiSl, in COI\6\1ltation ";th 1ha 'andowoer, BLM, Of 

SOSMT ""temlines l1\li1 an eoonomt;:aIly ef sc:Ientllically s;gnllicanl paleonlDioQiclll ...sou rca 
;. ",es~nt, K&ysIOne shell ""'-'etop 8 plan that is "",~bIy IIcceplllblato!he IIIndowner($), 
BI.M, or SOSMT, as applicable, to 80c0nYn0da\e the salva!le 0' avoidance 01 \he 
prrleonloIogical rlMOUroo to protect or miIigetB damege to the resoo """. The responsiWity lor 
OOIldutting such measures and payilg the ooets auocltt&d with sucI1 m&8SUfeS, wIlelhel 
on pri\lal8, .!ate 011"""181 tand, ot\el be bome by KayslOM 10 the 6 ..... 1I.ten1 ttlal au"" 
, ... ponsibO lity and costs would be required I<> bQme by Key5lone on 6lM mllnaged lends 
pu-wantlO eLM regula~ons and guiHlfne-s, including the BI.M Guidelnes lor ASfesa.->i 
ar>d Mit;g8lion 01 Potential Impacts 10 Palaontofogical Resources, e~cepl 10 the el(lOOl 
!ftClual~ In8f>Propriala to tile l ilulliion In the casto of p'ival~ land (e.~, museum curation 
00$1a would not be peld by KeyslCne in situations wherll posMssion 01 lhe ~red 
10000~s) was tumed owr 10 th" landowner- as opposed to curaticln !Of th& pOOlic). If such a 
pltn ..... n r"quite ll mIl!eriallyd<fl"'otnIrou!C!han ttlat approwd by the Commission, Keys1on!> 
sMM obtain Commission approval tor the new m<lia belOfe ~ing wi1h any further
co'l$UUC'lon. Keystone sheW, upon diicov&ry ;ond selvage of paIeonlOlogieal resou ""'"' 1IiI:he, 
d ... tog pra-(;()n5tNclion Aur;revs or a:>nsln,lClion and monilorino on pri.-ate iand. re!um any 
fossil> in i!s po&se-ssion to the landowne,of record 01 the land on whic/1lhe foesil (5 found. H 
onstate lind, the fossits al'<l III asao:::iateddata and <Iooum&nlll!ior1 \'11(: be transfemod to the 
SDSM; ~ on fe<lef8lland, to the BlM. 

I) To too extantlh8! Keystone or its <lO<I!r8ctors or ageots hllve o:mtrcl ove, &CC8 .... 1O 
5u:h information, KeyslorlCl sha~, aJId shall rflquite its contradOrB lind a\l6llts to, tree! the 
k>CIIb'ra of sansrtive al'<l valuabte re&eurces as confkle<"lba l w>d lirrit pul)jjc acce .... to this 
inl<><malion. 
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VII. Enlon;:ement and Llebility 101 DamAge 

45. Kevs~ shan ",pa i' 01 ,eplACII 811 property removed Of dAmtI~ during an pha!.es 
01 comlnJc1ion IlIld operation of 1h\I proposed lIaMmis$k)r1 ladlily. including bulllOT limited to. 81 
lanoes, ;a18ll and uti liI\'. W,,"', supply. irrigation Of draina.ge sys1e!ns. KeystOne shall oompMSa\e "$ owners lor dama""" Or "'""" thai CIIr"IfIOI be fully ", ..... <IIed by repair 01 replacement. such as 
10$\ prod1.lClMl\l and ~f09 and filleslock losses or Ioas (It value to a Pllleontologocal f&SOurao 
damAged by constf1JClic>n Of other actiVilies . 

46. In 1h\I eveN Ihal a PIIfr.cm's we~ is contaminated as " resu~ 01 cor"lWUction 0< 

pipeline cperation. Kays1OI1e shaU !>8Y all COSlI assOOal"d ",,",h linding and p<o>'idIrrg a petrn8""n1 
Wal&f8uppIy thol is at lea,,! 01 slmiIa. quality and quantity; and "nyOlha. related dama~. inclWing 
but nOllim~ed to any COf\!l&queno&a. modical 0' Olherwi$e, related to wale, con1amirla~on. 

47. Any damag& lIlal OI:<:UI"S as a resu~ of soil disturbance en a persons' property Shall 
be P<lid fo, by Keys.IO<>e. 

48. NCI penon YI4I1 be held responsible !of a ~ leak ItIatOCClJrs as a resukof hi!/her 
no rtrl8l I"rming p'''CIioos ove, lI>e lOp of or near th& pipeline. 

49. K9')'SIOf16 £haU pay oommemalt,ll4lasonablR OO&IS 8IId in(Iermi1y and hold the 
landowner harml&&S to< any icm. damage. claim o. action reslAting lrom Keystone·s use of the 
a_menl. ineludin{l any l8Sulling lrom any ,~ease 01 regulated sl.t>9lIInces or lrom abendonm8!l\ 
of the hl<:~il\', exOOlllIO Ihe .x1ent such loss. damage claim or aclion Jewll5 from \he gross 
""gligeoos or wil l,,1 miseonduCt of the landowoor or i1s agenlS. 

so. The CommlSSion·s complooinl proclOSS U l ei IorIh in ARSD 20,' 0:01 _II be 
available to IandClw_l"S. Olhe, PCISOI'lS .ustairWlg or 1Il198.l&ned with damage or!he OO'>SeQUenc&S 
01 Keystooe·. lailure to abido by1hoo conditions of lhis perm~ Of OIhetwise!Laving Slandiog toob1ain 
enlO<e&J\'lllni o lIN! conditions 01 \his Order and PIIm"IH. 


	Motion to Compel Attachments.pdf
	Attach #1
	Attach #2
	Attach #3
	Attach #4
	Attach #5
	Attach #6




